
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



1905.] NOTES OF CASES. 229 



NOTE® OF OASES. 



Wills — Construction — Clause Prohibiting Sale of Heal Estate Dur- 
ing Tenancy of Life Tenant Void. — A clause in a will forbidding the sale 
of testator's real estate during the lifetime of the life tenant is held, in 
Wood v. Fleetwood (N. C), 67 L. R. A. 44, to be void as against public 
policy. 



Wills — Construction — Child Dying During Life of Life Tenant has 
no Interest in Real Estate Left to Life Tenant With Remainder to 
Children. — Under a will giving real estate to testator's wife for life, and 
providing that at the expiration of the life estate "that which is given to 
her for life shall be equally divided between all my children, share and 
share alike, the representatives of such as may have died to stand in the 
place of their ancestors," it is held, in Bowen v. Hackney (N. C), 67 L. R. 
A. 440, that no estate vests in the children until the widow's death, and 
that, therefore, a child dying before the widow has no interest which will 
pass by its will. 



Telegraph Companies — Change of Telegram — Liability of Company 
for Resulting Damages. — Change of the stated price in a telegram in- 
tended to notify a purchaser of the market price of mules, so as apparently 
to quote them at $10 a head less than their market price, which results in 
the sendee's directing the purchase of a certain number on his account, is 
held, in Hays v. Western U. Teleg. Co. (S. C), 67 L. R. A. 481, to render 
the telegraph company liable for the difference in the price paid and that 
stated in the telegram as delivered. 



Estoppel — Widow Probating Will of Husband, Devising to her heb 
own Land for Life with Remainder to Children. — A widow who offers 
for probate and undertakes to carry out as administratrix with the will 
annexed, the will of her husband, which devises to her her own land for 
life with remainder to their children, and an additional sum of money, is 
held, in Tripp v. Nobles (N. C), 67 L. R. A. 449, to be estopped to assert 
her absolute title to the real estate. 



Equity — Answer of Personal Representative Inuring to the Benefit 
of the Heirs who are Codefendants — Va. Case Distinguished. — In Fer- 
rell v. Camden et al., 56 S. E. 733, the Supreme Court of Appeals of West 
Virginia held: "In a suit brought to enforce the specific performance of a 
contract, where the party with whom the contract is alleged to have been 
made, and against whose heirs the contract is sought to be enforced, is dead, 
and where the administrator and heirs of the decedent are made parties 
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defendants, an answer filed by the administrator contesting the right of 
plaintiff to have specific performance, and denying the allegations of the 
bill, does not inure to the benefit of his codefendants." 

Sanders, J., in delivering the opinion of the court, said in part: "I am 
not unmindful of the numerous authorities holding that where a joint de- 
fendant answers a bill, and by proof removes the matter of equity set up 
against him and the other defendants, who fail to answer, there will be no 
decree against the defendants so failing to answer. But this is where the 
interest of the parties is joint, and where the equities are not separate and 
distinct. But a different rule prevails where the interests of the defendants 
are not joint, and where the bill alleges a distinct matter of equity against 
the party failing to answer. Here the relief sought against the widow, 
trustees, and heirs is entirely separate and distinct from that sought against 
the administrator. One was a decree for land, and the other a decree for 
money; and the plaintiff, if no intervening equity had occurred, was bound 
to take the land, and not the money. He could not get both, and the fact 
that they both arose out of the same transaction makes no difference. 
Ferrell could have sought either separately. The defense made by a defend- 
ant can only go to the separate cause of action, and the relief sought against 
him. But where the parties are not jointly interested, or the defense is 
merely personal to the defendant filing the answer, an answer filed by one 
defendant does not inure to the benefit of his codefendant." Hogg's Eq. 
Pro. sec. 405. 

The case of Terry v. Fontaine, 83 Va. 451, 2 S. E. 743, was distinguished. 
In the latter case, an administrator was called upon to answer a creditor's 
bill and did answer the same denying the fraud. The heirs failed to 
answer, and the fraud was not proved. The Supreme Court of Virginia 
held that the complainant was not entitled to a decree pro confesso against 
the heirs, as the defense made by the administrator, not being purely per- 
sonal to him, inured to the benefit of all the defendants. 

The West Virginia court, in distinguishing this case from the case at bar. 
points out that the administrator, being the owner in law of the proceeds 
of lands that had been sold (which were charged to be the lands of the 
complainant), was required to defend the title thereto, and in defending the 
title as administrator, the defense would necessarily also be for the benefit 
of the heirs. 

C. B. G, 



Equity — Specific Performance — Contract to Make Wiij,. — Suit for 
specific performance of an alleged parol agreement by defendant's intestate 
to leave all his property to complainant. The proof showed that complain- 
ant, a young physician, at the instigation of deceased, an older physician of 
marked ability, entered into a partnership with him, cared for him in many 
ways and was often referred to by him as his "son" who "when I am gone 
gets all my estate"; but that complainant was benefited rather than injured 
by the partnership. Held, that complainant was not entitled to the relief 
sought. Rosenwald v. ifiddlebrook { 1905), — Mo. — , 86 S. W. Rep. 200. 



